LEAD PAINT
IN NON-RESIDENTIAL
BUILDINGS

he brunt of lead
poisoning preven-
tion legislation has
been borne by the owners of residential
property, primarily property occupied by
children aged seven or younger. The legisla-
tive scope has been slowly expanding to
include schools and day care centers and,
with the adoption of the Residential Lead-
Based Paint Hazard Reduction Act (“Title X7},
public buildings built before 1978, commer-
cial buiidings and superstructuses
On September 2, 1994, the Environmental
Protection Agency (the “EPA") issued pro-
posed regulations pursuant to the mandates
of Title X, requiring the training and centifica-
tion of warkers engaged in lead-based paint
activities ("LBP Activities”) in target housing,
“Public” and “Commercial" buildings The
proposed regulations state that no person
shall engage in LBP Activities without cenifi-
cation from the EPA.  Public buildings are
defined as buildings constructed prior to
1978, except target housing, which are gener-
ally open to the public or occupied or visited
by children, including but not limited to
schools, day care centers, museums, airport
terminals, hospitals, stores, restaurants, office
buildings, convention centers and govern-
ment buildings Commercial buildings are
defined as buildings used primarily for com-
mercial or industrial activity, which are not
open 1o the public, or occupied or visited by
children, including but not limited 1o, ware-
houses, factories, storage facilities, aircrafi
hangers, garages, and wholesale distribution
facilities
The applicability of the regulations to the
particular nonresidential building is tied o
the nature of the activity being undenaken;

only certain LBP Activities are covered in
public and commercial buildings. Under
maost state and local legislative schemes, the
presence of young children, whether lead
poisoned or not, will determine the scope of
the violation and/or the mandated response
For exampile, in New York City, if a child has
an elevated blood lead level, it must be
reported to the Deparunent of Health who
must, in turmn 'inspect the child's residence  If
lead paint is found, it must be abated, regard-
less of the paint’s condition following speci-
fied protocols and safety standards.  Under
New York City Depariment of Housing,
Preservation and Development regulations, a
violation and order to abate will be issued if
there is peeling or chipping paint in an aparn-
ment in which a child 6 or under resides In
housing built before 1978 there is a presump-
tion that peeling or chipping paint is lead-
based paint

If LBF Activities are undertaken in public
or commercial buildings, the persons per-
forming these activities must be trained and
certified. The training and certification
requirements are very similar to those set
forth in regulations issued under the
Asbestos Hazard Emergency Response Acr,
which now apply to asbestos abatement
activities in public and commercial buildings
The EPA proposed regulations issued on
September 2, 1994 specificaily establish
guidelines for ideptification of lead-based
paint, risk assessment, abatement and demo-
lition in public buildings; as well us demoli-
tion, identification of lead-hased paint and
deleading of lead-hased paint in commercial
EPA s also
developing guidelines and regulutions for
repovation and remodeling activities under-

buildings and superstructures

I—L: BOMA New York Annual Magazine « Page 56




taken in these buildings It is too early to predict
the content of these regulations.

In addition to the regulations issued by the EPA,
praperty owners are also affected by the interim
final lead in the construction industry reguiations
issued by OSHA in May 1993 The OSHA reguli-
tions #pply whenever an employee involved in con-
struction activities may be exposed 1o levels of lead
above an action level of 30 ug/m' or a permissible
exposure limit of 30 ug/m* (“PEL")}. The wigger is
tied to the potential exposure of the worker, not t©
the level of lead in the paint or soil  For example,
on # demolition project, once it is detenmined there
is any lead on the surface 1o be demolished, an
assessment must be undertaken to determine
whether the particular activity will create fevels of
exposure above the action level or the PEL [ the
property owner's employee is engaged in the
defined activity, it is the owner's obligation o make
the initial exposure assessment and adept appropri-
ate worker protection measures. If the property
owner has retined a contractor to perform the
work, the property owner must inform the contric-
tor that there is lead present in order that the con-
tracior can make the initial exposure assessment and
institute appropriale protective measures on behall
of &s employees

The OSHA sosker protection program involves
worker training, personal protective equipmeni res-
piratory protection, engineering controls, medicul
surveillance and record keeping It will be interesi-
ing to chserve the development of the OSHA and
EPA programs in light of the preemption of all suue
warker protection regulations in those areas in which
an OSHA standurd, such as the OSHA lead in con-
struction or lead in general industry standagels, exists

The OSHA proposed indoor air quality ("IAQ
standards may also have an impact on commercial
building owners_ to the extent that remodeling or
renovation activities are undertaken in the buikl-
ing The proposed regulations require the
employer (this could be the building owner or its
tenant} o develop and implement a work plin 10
minimize the entry of air contaminus o ot
areats of the building during and alter porformunce
al the work Al contaminants e very bioadh
dutined 1o include vapors trom paint ddoaning
chemicals and sobvents ad other girhorne sub-
stances which toscthor nun cause il impaie-
mens 10 emplovees  nadditon certain chemicals

fulty compured with other options on the musrket

The final area of concem for property owners
who are undenaking lead abatement activities is the
disposil of the waste products of these activities
Lead. thove certain defined levels, is & hazardous
waste and its disposal is regulated under the
Resource Conservation and Recovery Act ("RCRA™)
[n cerain states, such as New York and New Jersey,
enforcement responsibility is assumed by the stte
under its awn regulatons.  The requirements of
RCRA apply 10 the generator of the waste  Although
‘generator” is defined as the person whose act cre-
ates the waste, there is still a great deal of dispute as
to whether the abatement contractor, the building
owner or both become generators when lead is
abatedd Perhups the most significant aspect of RCRA
apphicability s the hazardous waste crested by -
win abatement methods together with it concomitant
costs risks and paperwark, compared with non-luz-
ardous waste produced by other sbutement meth-
ods, bringing about significantly reduced costs, risks
and paperwork

Although the nonresiclential property owner cun-
not completely avoid the reach of lead abatement
legistation, the impact of lead abatement legislition
should be limited to affirmative activities undertuken
Py the owner or its tenanis, such as maintenance
renovation and remodeling  The key to lead us
with other environmentat hazards, such as ashestos
is information and record keeping. In each instince
tire building owners best course is to determine 2t
the cartiest possible time, whether the building has
lead paint, lead pipes or other feaded materials
The testing should be performed by a trained pro-
fessional and resulis should be kept shere they cm
he cusily reviewed I a building owner can affisma-
tively state that there is no lead in the building the
costs of OSHA compliance can be significanty
reduced  IF this is done, labor cosis for speciaih
uained lead abatement workers might be avoided in
their entivety

In the event it is determined thit lead is present
in o building. o stndardized procedure should be
adopted with respedt 1o disdosure as needed  and
approprite response actions by the building. its wn-
ants andd contuions I addigion U is essengial tha
cochr e romedimion s undertiaken records Do ko
i the ovent of future senosiion sctivities  relonting

o the sHoeaod space o sale of the pooperty et
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asedd in lead abatement activities are themsches o
source of [AQ contamination and should be care-
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